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HE queſtion that is now ung er the conſideration of the 
Court, is a queſtion of the greateſt public importance; 
and the determination of it muſt affect the ſecurity 
1 that all the ſubjects of: this part of the united king- 
dom have for their perſonal Uberties, If decided in one way, it 
eſtabliſhes that ſecurity. upon a firm An nd ſolid baſis; if decided in 
the other way, it throws it looſe altogether, and leaves it, as be- 
fore the Revolution, entirely dann on the diſeretionary 
powers of criminal judges. 

This laſt conſequence the proſecutor. ſeems to think of no great 
importance; as he ſays, that, before A jealouſy can be entertained 
of the judicial part of a conſtirution, in matrers of judgment, the 
conftirngan irſelf muſt, have become fo rotte: ns to be hardly worth 
| rving; but, in his, thoſe with who your Lordſhips have 
ene che care £ Ihe argument, on the part of the priſoners, 
muſt beg leave to differ from him; and ombly to inſiſt, that jca- 
louſy of every part of the conſtitution, apparent in impoſing pro- 
per checks, ſo as to prevent the 8 of the abuſe of power, 

A 


15 


„„ 
is the characteriſtic of a free government; and the more that that 
jealouſy declines, arbitrary power muſt take place, and the govern- 
ment at laſt degenerate into deſpotiſin. 

For what other idea can we conceive of deſpotiſm, but a power 
veſted in men, to be executed according to their own ideas alone, 
without any check or controul whatever. Such a government may 
ſometimes be well adminiſtered, if the chief deſpot, and all his 
ſubordinate dsſpots are men of virtue, integrity, and coolneſs of 
temper. But that this ſhould happen, is very improbable; and, 
when it happens otherwiſe, that government muſt always be op- 
preſſive; for, in its. exertions, it carries along with it all the vices, 
the frailties, and the infirmities of the men in whom it is veſted. In 
the execution of criminal juſtice, in particular, it will, in general, 
be directed by paſſion and prepoſſeſſion, inſtead of being regulated 
by the dictates of cool reaſon. N : 

But, in a free government, the caſe is otherwiſe. Thoſe who give 


the firſt forms to ſuch a government are aware, that perfection is 


not to be found in human nature; that every part of the conſtitu- 
tion is to be managed by men fallible, and ſubject to all the irre- 
gularities which the various human paſſions are apt toexcite. They 
have therefore deviſed checks, to prevent the miſchievous effects. 
that may ariſe from the imperfections of human nature,; and, in 
particular, where the conſtitution has entruſted a power over the 
lives and perſonal liberties of its citizens, it has put that power 
under ſuch checks and reſtrictions, as that neither {hall ſuffer, 
where the intereſt of ſociety does not abſolutely require it. 
Hence the various criminal laws, pointing out what acts are 
puniſhable, and what degree of puniſhment is to be inflicted on. 


.cach, which are to be found in all free ſtates: Hence, in our 


own country, the neceſlity impoſed on the Supreme Magiſtrate, of 
executing criminal juſtice by the conſtitutional courts, and by no 
other power whatever : Hence the trial by jury, meant as a check 
upon the judges of thoſe very conſtitutional courts: Hence pe- 
remptory diets, and other forms minutely nice in all criminal pro- 


| ceedings : And hence, it is contended on the part of the priſoners, 


proceeded the act 1701, chap. 6, declared to be for-“ preventing, 

© wrongous impriſonment, and againſt undue delays 1n trials. , 
The common law of the country, before that act exiſted, was. 

not without remedies, both againſt wrongous impriſonment, and 


againſt indefinite delay of trial, Indeed, as the . 
| | 0 


K 


of this country had lived under a free government, from very re- 
mote antiquity, it is not to be ſuppoſed that the common law was 
without remedies againſt ſo great evils: But the misfortune of the 
common-law remedies was, that the power of applying them, as all 
other common-law powers, was much in the diſcretion of the 
judge ; and they were given or refuſed according to plauſible rea- 
ſons that might be aſhgned on either fide. This made perſonal 
liberty very much dependent upon the diſcretion of the courts of 
Juſtice ; and when theſe courts were filled with men of oppreſſive 
and tyrannical principles, the remedies of law became ineffectual. 
The reigns of Charles II. and James VII. had afforded many melan- 
choly inſtances of the oppreſſion that may be exerciſed under colour 
of law, through the medium of criminal courts; and, to uſe the 
proſecutor” s expreihon, the conſtitution had then become exceed- 
ingly rotten ; but our anceſtors {till thought it worth contending 
for; and it was well they thought ſo, for they retrieved it, and 
gave us that which we now enjoy. When they did ſo, they were 
actuated by that very jealouſy of courts of juſtice, which the pro- 
ſecutor ſeems to think a mark, rather of a declining, than a revi- 
ving conſtitution. They had ſeen much of the abuſe of power, 
particularly through the medium of criminal courts and magi- 
ſtrates ; and they meant to put an effectual check on ſuch abuſes. 
in time coming. | 

The common-law method of proceeding, for relief againſt anun- 
due delay of trial was this: The perſon who. was accuſed of a 
erime, and under confinement for that account, applied to the 
court, ſetting forth the hardſhip they ſuffered, and praying re- 
lief. The court appointed this to be intimated to the accuſer, on 
whoſe accuſation the priſoner had been committed; and appoint- 
ed him to inform the public proſecutor of it, and, againſt a day 
certain, to ſay, whether he was to inſiſt or not. If, when the day 
came, he declared, he was to inſiſt, he was obliged to take another 
day for the trial; and, when that day came, the trial went on. 
The form will be better underſtood by giving an inſtance of the 
method of proceeding in ſuch caſes from the records of Court. 

On the 5th of July 1661, a Court of Juſticiary appears to be 
held per mandatum et diſpenſationem Parhamenti, a form that was 
requiſite in thoſe days, no court being allowed to fit during the ſeſ- 
fion of Parliament, without a parliamentary diſpenſation ; and, on: 
this occaſion, there appears, in the record, an entry in the follow- 


ing 
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trial on the 8th of Auguſt, at the inſtance * the King's Advocate, 


( # 7 


ing words: The Juſtice aſſignes the 19th of July inſtant to inſiſt 


% againſt Jeane Broune and Margaret Wylie; and recommends to 
% Mr Robert Huntar and Mr james Binnie, to be ready that day, 
and to ſpeake to the Advocate, and declare they will put the 
ſaid Jeane to libertie, upon cautione, to ſiſt her that day, under 
* the paine of 5000 merks.” 

On the 19th of the month, there appears another diet of Court, 
when the following minute is entered in the Record: Compear- 
* ed Mr Robert Huntar, and Mr James Binnie advocat, and takes 
e the firfl day of Auguſt next to cume to inſiſt againſt Jeane Broune 
and Margaret Wylie.” —** Compeared Jeane Broune, and Pro- 


e dAducit ane bond ſubſcryvit be James Lord Forreſter as cautioner 


for her entrie the firſt day of Auguſt next, under the PENG of. 
five thouſand merks Scots.“ 

It is probable, that the reaſon of letting Jean Brown at liberty 
upon caution was, that ſhe had been in a bad ſtate of health. 


This is to be preſumed, not only from the diſtinction that is made 


between her and Margaret Wylie, who was not admitted to bail, 
but becauſe it appears afterwards ſhe was accuſed of the crime of 
murder, though every thing being at that time minuted in a very 
ſhort manner, this does not appear. It is plain, however, that her 
being admitted to bail made no part of the ordinary procedure. 
On the firſt day of Auguſt following, theſe two women were 
actually brought to trial, and, by the verdict of the aſſize, were 
found not guilty of the murder of the child, mentioned in their 
ditty. And, in evidence of- it being the cuſtom. then for the pro- 
ſecutor to fix the diet of trial, the priſoners will beg leave to ſtate a 
minute that is ſubjoined, in theſe words: After the pronoun- 
e cing of the aſſize their verdict, Mr David Dunmure, advocate, 
** proteſted, That his Majeſty's Advocate muſt yet g/ againſt 
„ them at any diet he pleaſes, for lying, perjury, and prevaricatione, 


e whilk the Juſtices admitted.“ 


There are many other inſtances, about this period, of days being 
aſſigned to proſecutors to inſiſt againſt particular priſoners. On 
the very day laſt mentioned, when theſe women were tried. and 
acquitted, the Juſtices aligned the eight day of Auguſt, then in- 
ſtant, to the Earl of Hadinton, to purſue the priſoners, George 
„ Clepone and John Dickſon,” It does not appear that the Earl 
of Hadinton inſiſted againſt them ; but they were brought to 


and 


Wo 
and Marion Porteous, and were both convicted of maſterful 
theft, robbery, and hameſucken, and condemned to be hanged. 


But it is needleſs to multiply inſtances of this kind, the one firit 
quoted ſhows. the whole courſe of the procedure in ſuch caſes. 


The Juſtice-depntes, who appear to have fat upon theſe occaſi- 


ons, were men of great knowledge and abilities. Mr Alexander 
Colville of Blair, who was one of them, had been a Juſtice-depure 
in the time of Charles I, Mr George Mackenzie, afterwards Sir 
George, was another of them : His character 1s too well known to 
need any eulogium from the bar. And the third was Mr John Cu- 


ninghame. All of theſe ated in ſome part of the caſe of Jean 


Brown and Margaret Wylie: So that it may be conſidered as a 

precedent of great authority, | 

The method of proceeding at common law, therefore, is clear 
from the moſt unexceptionable of all authority, vzz. the records of 
the Court itfelf : From which, on account of its conſiſting of ſo 
few words, it is not always poſlible to give a diſtinct recital of the 
particulars of a caſe, in the earlier periods of the law. 

It is a remarkable circumſtance, that matters of this kind were held 
to be of ſo much importance, as to occaſion the obtaining a diſpenſation 
from Parliament, for the Juſticiary Court to'fit : For, on the diet of the 
5th of July 7661, no trial goes on; the whole ſteps taken that day 


being either ſetting priſoners at liberty, or taking meaſures for. 


bringing on their trial. There are no fewer than three caſes of 


that kind mentioned at that diet, beſides the one recited at length. 


relative to Jean Brown and Margaret Wylie. 


That part of the act 1701, which relates to letters of intimation 
and liberation, evidently proceeds with an eye to the methods for 
preventing delay of trial, that had been followed out at common 


law; as your Lordſhips will perceive, that the ſame general form 


is adhered to, with this difference, that what was before a matter 
of diſeretion in the Court, is now impoſed upon them as a matter 
of legal neceſſity; and the performance of them enforced by penalties, 


exigible even from the judges of this ſupreme Court, by ſummary 


action in the Court of Seſſion or Privy Council: Sufficient evidence 
how jealous the Scots Legiſlature were, at that time, even of their 


fupreme courts of juſtice; and how much the idea of former abu- 


{es operated upon their minds, as a reaſon for impoſing an abſolute 
check upon all future judges; though, when the conſtitution had 
B 95 been 


OE, 
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been ſo recently reformed, chere were as ſolid grounds, for repoſing 
confidence in judges as ever could exiſt. . 

To form a true idea of the meaning of this ſtatute, it will be 
Proper to trace out its leading principle, and the object it had in 
view, from the Revolution downwards. 

The Convention of Eftates, at the Revolution, pronounced a ſo- 
lemn ſentence. ef forfeiture upon their late Sovereign and con- 
ducted the whole with ſuch regularity as muſt convince any one, 
who peruſes the- proceedings, that thoſe who carried them on had 
the moſt juſt ſenſe of the principles of the conſtitution, and of civil 
liberty in general. They firſt declared, That King James did, 
by the advice of wicked and evil counſellors, invade the funda- 
mental conſtitution of this kingdom; and altered it, from a le- 
** gal, limited monarchy, to an arbitrary, deſpotic power,---And. 
** that he exerted that power to the ſubverſion of the Proteſtant re- 
15 ligion, and to the violation of the laws and liberties of the king- 
* dom.” It then enumerates the various inſtances in which he 
had done this, and, among the reſt, mentions, ** By impoſing ex- 
** orbitant fines to the value of the parties eſtates, exacting extra- 
** vagant bail, and diſpoling fines and foreitures before any proceſs 
«© or conviction By impriſoning per: ons, without expreſſing the rea- - 
* ſon, and delaying to put them totrial.“ All which they declare, to be di- 
rectly contrary to the known laws, ſtatutes, and freedoms of this realm. 

They aſſumed theſe as the foundation of their ſentence, whereby 
they find, © That King James the Seventh, being a profeſſed Pa- 

7 Pt, aid aſſume the regal power, and acted as King, without ever 
6 taking the oath required by law ; and hath, by the advice of 
© evil and wicked counſellors, invaded the fondamental conſtitu- 

* tion of the kingdom, and altered it from a legal limited monar- 

* chy, to an arbitrary deſpotic power; and hath exerciſed the £ 

* ſame to the ſubverſion of the Proteſtant religion, and the vio- 

& lation of the laws and liberties of the kingdom, inverting all the 
ends of government, whereby he hath forfeited the right to the 
* Crown, and the throne is become vacant.” Having thus vaca- 

=_ ted the throne, by the forfeiture of their former Sovereign, they 
L proceed to eſtabliſh the new conſtitution upon principles which 
Z they declare are for vindicating and aſſerting their ancient rights 
and liberties ; among which are the following: That the impo- 
fing extraordinary fines, the exacting of exorbitant bail, and the 
| | % diſpoſing of fines and forfeitures before ſentence, are con- 
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% trary to law: That the en perſons, without expreſſing 
the reaſon thereof, and delaying da put them t9 trial, is contrary to 
% law, And they conclude by faying, “ And they do claim, 
demand, and infiſt upon all and ſundry the premiſles, as their 
My undoubred rights and liberties; and that nodeclarations, doings, 
or proceedings, to the prejudice of the people, in any of the 
© ſaid premifles, ought in any ways to be drawn heren ter, in 
* conſequence or example.“ | 
This general view of the proceedings, at the Revolution, has been 
taken, in order to ſhow of what eſſential importance the objects of 
the act 1701, v22, the preventing the exaction of exorbitant bail, 
and the delay of putting priſoners to trial, appeared to the J. egiſ- 
lature at the eſtabliſhment of our preſent happy conſtitution. And 
it will be obſerved, that the act 1701 was paſt by the very ſame 
erſons who brought about the Revolution, and who, by the 
Claim of Right, aſcertained the principles of the conſtitution, pro- 
nounced ſentence of forfeiture. againſt King James, and placed 
King William and Queen Mary upon the throne. For, by the firſt 
act 1689, the Gonvention of Eſtates were declared ro be a Parlia- 
ment ; and this Parliament continued during the whole of King 
William's reign, having had no fewer than nine ſeſſions, | 
The act 1701, chap. 6. proceeds upon a recital of the Claim of 
Right, It ſets forth, That it is the intereſt of all his Majeſty's 
good ſubjects, that the liberty of their perſons be duly ſecured ; 
* and that it is declared by the Claim of Right, that the impriſon- 
ment of perſons, without expreſſing the reaſons thereof, and de- 
* laying to put them to trial, is contrary to law; cherefore, his 
Majeſty, with advice and conſent of the Eſtates of Parliament, 
<*© ſtatutes, enacts, and ordains,” Wc. The Legiſlature then pro- 
ceeds to determine what crimes are bailable; it gives this gene- 
ral rule, That all crimes that are not capital are bailable; it im- 
poſes a neceſſity on the judge or magiſtrate to receive bail in all 
caſes where he cannot take upon him to ſay, that the crime ought 
to be capitally puniſhed; and it enforces this legal neceſſity by pe- 
cuniary penalties, to be recovered i in the Privy Council, or Court 
of Seſſion. 
The proſecutor hath obſerved, That, in this matter of determin- 
ing, whether the crime is capital or not, the act hath impoſed no 
penalty on judges and magiſtrates, if they determine wrong, and 


refuſe bail * by finding a crime capital which, in its own 
nature, 
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nature, is not; but in this, as in all other matters where the exer- 
ciſe of judgment is requiſite, it is impoſſible to follow out the ends 
of juſtice by penalties; for men are fallible, and if they err in 
judgment, where the neeeſſity of judging oecurs, they are not the 
objects of puniſhment. H an inferior judge errs, relief may be 
had by applying to a ſuperior one. Accordingly, if on an appli- 
cation for bail, an inferior judge or magiſtrate ſhould find a crime 
capital which in law was not ſo, relief may be had by an applica- 
tion to this Court, and many inſtances have occurred of ſuch ap- 
plications. If, on ſuch an application, this Court ſhould err, which 
it is not very probable they will do, in a matter belonging to their 
proper and ordinary juriſdiction, relief is {till competent, by bring- 
ing the trial on within a limited time: A conſideration that great- 
ly aids the plea of the priſoners in this cafe; for, by interpreting 
that part of the act, which is calculated to prevent delay of trial, in 
the ſenſe they put upon it, relief is obtained againſt an error in 
judgment, in that part of it which relates: to bail. | 
This is the caſe with reſpect to error; but if it ſhall be ſuppo- 
ſed, that Judges did intentionally wrong, and knowing a crime 
not to be capital, ſhould find, that it was ſo, for the purpoſe of 
preventing the priſoner being admitted to bail, though the act - 
impoſes no pecuniary penalty, the law would not leave the offence 
unpuniſhed ; an inferior judge might be proſecuted: at common 
law for his oppreſſion, and even the Members of this High Court, 
if it ever ſhould be filled wich Judges capable of ſuch injuſtice, 
would be puniſhable in the form of impeachment for ſuch an 
offence. | 
This privilege of bail, for crimes of a leſs heinous nature, is a 
1 very valuable one, as it may relieve the perſon of the accuſed from 
. confinement altogether ; or, if he is already confined, render that 
| confinement of very ſhort duration ; but, without the other part of 
| the ſtatute, it would have afforded. but a very inadequate protec- 
tion to the perſonal liberty of the ſubject. Men may be impriſon- | 
| ed upon falſe accuſations, for capital erimes; they may be impri- | 
ſoned for crimes that are not. capital, and may be unable to find 
| bail, as the priſoners in the preſent caſe are ; who, though they 
| have been admitted to bail, {til] he in priſon, becauſe no body 
| will become, bail for them. Or, laſtly, When they can find bail, 
| they may be detained in priſon for a crime really bailable, through 
| the error of a judge or magiſtrate, finding it capital, when in | 
| | | | truth 
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truth it is not ſo. In all theſe caſes, it became neceſſary to ſe- 
cure the liberty of the ſubject, by giving the priſoner an oppor- 
tunity to bring on his trial, without its being in the power of a 
proſecutor, or any other perſon, to throw an improper delay in the 
Way. This end cannot be obtained, but by fixing a period, be- 
yond which the trial cannot poſſibly be delayed. That the Legiſla- 
ture hath done this, is contended for by the priſoner. The pro- 
poſition maintained on the part of the proſecutor is, that notwith- 
ſtanding the intentions of the Legiſlature, to provide a remedy a- 
gainſt delays, they have not carried that intention into execution, 


but have left it in the power, not only of your Lordſhips, but of 


every inferior criminal judge throughout the kingdom, to fruſtrate 
the ends of this act of Parliament altogether, and ro diſappoint the 
endeavours of any priſoner to bring on his trial within a limited 
time. | ; | 

Did the ſanction of the act of Parliament ſtand thus, it would 
have afforded a feebler and more ineffectual remedy than the prac- 
tice, founded on the common law, had done before that period : 
But, on comparing the common law practice with the enactment 
of the ſtatute, it will be found, that the intendment of the ſtatute 
was to adopt the general form of proceedings that had been fol- 
lowed out in the common law ; but, at the ſame time, ro leave no 
room for any diſcretionary power, like that which had been exerci- 
{ed in the courſe of the common law; and the method that is ta- 
ken for this is, to fix a determined number of days, within which 
every power, that was formerly diſcretionary, ſhould be exerciſed, 
leaving it to the perſon accuſed to apply for delays, ſo far as may 
be neceſlary for his defence; but leaving no poſſibility of delay, 
unleſs upon his application, beyond the preciſe periods limited by 
law. To demonſtrate this will require an inveſtigation of the 
terms of the ſtatute itſelf, and a compariſon of thete with the com- 
mon law practice. The parallel will ſhow the end the Legiſlature 
had in view-to obtain, v:z. The limitation of delays of trial with- 
in a determined ſpace, aſcertained by the number of days, with- 
out allowing room for protracting that ſpace, under any pretext 
whatever. | 

The ſtatute ordains, That, upon application of any priſoner 
for cuſtody, in order to trial, whether for capital or bailable 
* crimes, to any of the Lords of Juſticiary, or other judge or ju- 


* dicatory, competent for judging the crime or offence for which 
cc he 
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„he is impriſoned ; and the ſaid priſoner, his producing the ſaid 
% double of the warrant of his impriſonment under the Keeper's 
* hand, the ſaid judge, or judicatory competent, under the pain of 
* wrongous impriſonment, are hereby ordained, within twenty-four 
% hours after the ſaid application and petition is preſented to him or 
„them, to give out letters or precepts direct to meſſengers, for in- 


„ timating to his Majeſty's Advocate or procurator-fiſcal, and the 


party appearing by the warrant to be concerned, if any be 
„ within the kingdom, to fix a diet for the trial, within fixty days 
„ after the intimation, certifying his Majeſty's Advocate, or procu- 
* rator-fiſcal, and the ſaid party concerned, hat if they failie, the 
© priſoner ſhall be diſcharged and ſet at liberty without delay ; for 
doing whereof, the ſaid judge, or judicatory competent, are 
hereby expreſsly warranted, and ſtrictly required and ordained, to 


4 40 the ſame, under the penalty aforeſaid, unleſs the delay be upon 


& the priſoner's petition or deſire.” 


Here your Lordſhips will obſerve the Race form that had 
been obſerved in the common law followed out; an application to 


the Court, and a warrant from the Court to intimate to the pu- 
blic proſecutor, and the private accuſer, That, if they do not take 


a day to inſiſt, the priſoner will be ſet at liberty ; the addition 


made to the common law form being this, That a time is limited 
for every act that is to be performed; letters or precepts are to be 
iſſued within twenty-four hours; that application is made to the 
judge, and a diet is to be fixed for the trial within ſixty days; in ſo 
far too as the judge 1s concerned, the act enforces the execution of 
his office, within the time limited, by pecuniary penalties ; ſo that 
the act meant to keep the molt watchful eye over the judges, and 
tie them up to execute what is preſcribed in the ſtricteſt manner: 
And, it is remarkable, in this firſt application, no longer time than 
twenty-four hours is allowed for iſſuing the letters. 

It is unneceſſary to examine critically the powers of the Court to 
fix diets of trial. Much of the argument of the proſecutor turns on 


this. It 1s alledged, on his part, that that matter reſts entirely with 


the Court; that it is not the buſineſs of the proſecutor to fix diets ; 
and, therefore, that the ſtatute ſpeaks with impropriety, when it 
talks of requiring the King's Advocate, or procurator-fiſcal, to fix 
a diet. Whatever is done in ordinary caſes, as to this matter; un- 
der this ſtatute it ſeems to be pretty clear, that not only the power, 
but the neceſlity of fixing a diet, within the limited time, for bring- 


ing 
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ing the priſoner to his trial, is veſted in the proſecutor ; and this 
is preciſely what obtained in the old form. When a priſoner ap- 
plied to have his trial brought on, the Court did not there fix a 
diet for the trial itſelf; they only ordered intimation to be made to 
the proſecutor, to take a day to inſiſi: He, in conſequence of this, 
named his day, and if he did not inſiſt when that day came, the 

priſoner was ſet at liberty. | 
In fact, the form of the Court naming diets of trial, ſeems to have 
ariſen, in ancient times, when the Court was ambulatory, it being 
only a declaration when the Juſtice Ayre was to fit at a particular 
place ; for, upon that only, according ro the ancient form, de- 
ended the diet of trial; it being the buſineſs of the coroners to 
ſecure the perſons of thoſe accuſed of any crime, and to preſent them 
at the Juſtice Ayre to be tried. This appears from the ter Fufiicriarn, 
$ 10, where it is ſaid : © Vocentur Coronatores, et indictamenta ſint 
<« recepta, et in judicio producta; vocentur perſonæ indictatæ. Et ſi 
«© comparent, præſententur in curia et accuſentur.” And this is 
more diſtinctly deſcribed in the ſtatute 1587, chap. 82. which in- 
troduced a new mode of holding the Juſtice Ayre, and appointed 
commiſſions for the ſeveral counties, for taking up dittay. Speak- 
ing of theſe commiſhons, that ſtatute ſays, ** Givand, grantand, 
* and committand to them, full power to take inquiſition, and 
* make dittay be their awin knawledge ; or be an ſworne inqueſt, 
or ſworne particular men, of all perſones, ſuſpected culpable of 
„ the crimes and defaulres conteined in the table, to be maid be 
* the Theſaurer, Juſtice Clerk, and Advocate, annexed to this 
* preſent act, divided into twa ſortes. And all pei ſones delated as 
„ culpable in the firſt degree, the ſaids Judges and Commiſſioners 
** fall ather apprehend and commit to waird, (gif conveniently 
„ they canne) or els fall deliver them in the portuous, to the 
**© crowner of the ſchire, every moneth, an is to be arreiſted, and 
put under ſoverty be him or his deputes, to the nixt Juſtice 
** Aire, to be halden twiſe in the zeir be the King's juſtices deputes, 
directed from his Hieneſs in manner before ſpecified.” Indeed, 
in thoſe days, the practice ſeems to have been very different from 
the preſent one, in the whole forms of proceeding in this Court; 
and, when the Court became {ſtationary at Edinburgh, which it ne- 
ceſſarily did, after the regulations 1672, chap. 16. by which it 
was required to meet every Monday at nine o'clock, in time of 
ſeſſion, and oftener if buſineſs required, there was little occaſion 
| tor 
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for applying to the A to fix diets, the law having thus fixed 


ſtated diets itſelf ; ſo that the throwing the day into the deliver- 


ance on the criminal bill, in place of mentioning it in the bill it- 
ſelf, which has ariſen from the ancient forms, is a matter of very 
little importance. It can eaſily be filled up in the bill, and the de- 
liverance on it expreſſed by the general words, fiat ut petitur, with- 
out violating any eſſential form; and where the law hath ſpoke of 
the proſecutor fixing a diet, this is undoubtedly the form which 
ought to be followed : Nor can it be pretended, that there is any 
thing ſo venerable in the form that hath uſually obtained, as that 
it ought to prevent an expreſs act of Parliament from taking full 
effect, and render abortive meaſures of the Legiſlature, the beſt 
calculated for the preſervation of perſonal liberty, that ever were 
+ deviſed. 

Taking it, therefore, as clear, that the appointment of the day 
of trial belongs to the proſecutor, after letters of intimation are 
raiſed and executed under the ſtatute, the next queſtion that oc- 
curs is, What diſcretionary. power bas the law left to the proſecu- 
tor, with reſpect to the diet? On the part of the priſoners, it is 
contended, . That there is no diſcretionary power left him; but ei- 
ther that of inſiſting, or permitting the priſoner to be ſer at liber- 
ty, He may do one or the other; but, if he chuſes to inſiſt, he 
muſt do it within a limited time; that is, within ſixty days from 
the execution of the letters of intimation, otherwiſe the certification 
of thoſe letters will take-place. 

To put any other conſtruction upon this ſtatute, is to deſtroy it 
altogether. If there 1s once a diſcretionary power given to the 
proſecutor, of going beyond the ſixty days with the diet of trial, 
that inſtant, there 1s veſted in him, a power of diſpenſing with the 
act. By the ſame rule that he can fix a diet on the ſixty-firſt day, 
he may fix it at a twelvemonth beyond the fixty days, or even 
much longer ; for there ſeems to be no law that lays him under 
any reſtriction in this point. Even in thoſe courts, where the diets 
are, with continuation of days, the inſtance doth not periſh, till a 
twelvemonth hath elapſed from the laſt diet of compearance ; but, 
in courts where the diets are peremptory, upon no footing what- 
ever can 1t be argued, that the diet may not be fixed to any di- 
{ſtance of time whatever, to the effect of the trial going on at that 
time, though en after, unleſs this ſtatute has fixed a limita- 


tion. 
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When the conſequences are thus viewed, with a little attention, 
they muſt appear in a ſtrong light. If the King's Advocate poſ- 
ſeſſes this power of diſpenſing with the law, it cannot be limited to 
him only: It muſt be extended to every procurator-fiſcal, and e- 
very private proſecutor, having an intereſt in the accuſation on 
which the priſoner was committed. If, on the other hand, accor- 
ding to the argument of the proſecutor, this power of diſpenſing ; 
with the ſtatute, lies not with the proſecutor, but with the judge, it 
will then not be confined to your Lordſhips only, It muſt extend to 
every judge having criminal juriſdiction through the kingdom. It 
muſt belong to ſheriffs and their ſubſtitutes ; to admirals; to magi- 
ſtrates of royal burghs ; to juſtices of peace; and, at the time the 
ſtatute 1701 was enacted, it muſt have belonged likewiſe to lords 
of regality, barons, and all the other heritable juriſdictions which 
were not aboliſhed till the year 1748; ſo that this ſtatute, how- 
ever ſpecious in its appearance it may be, would, according to this 
interpretation, afford but a poor protection to perſonal liberty, and 
a very feeble barrier againſt oppreſſion. 

The natural and rational conſtruction of the ſtatute i is, That as 
the Court are required to iſſue letters of intimation upon applica- 
tion, without allowing 24 hours to elapſe before they do ſo; ſo 
the proſecutor 1 is required to fix a diet for the trial, within a Joait- 
ed time, It would have been ſtrange, indeed, to have tied down 
this Court, to the exact obſervance even of hours, and to have left 
the proſecutor at large, as to his choice, not only of days, but 
even of months and years, for bringing on the trial ; and, as this 
is the rational conſtruction of the ſtatute ; ſo it is the native] con- 
ſtruction of the words. Let the queſtion be put to any man of 
common ſenſe.— Here is a precept directed to me, requiring me 
to fix a diet for a trial, within ſixty days after the intimation, What 
do you underſtand by that? Am I to bring the trial within the 
fixty days? Or, am 1 only to fix a day for bringing that trial when 
I pleads. and declare that day within the ſixty days ? The anſwer 
that would be given is this, The intimation can have no meaning, 
if the ſixty days are not to be underſtood of the diet of the trial; 
and, in the common acceptation of language, the words denote, 
that ſixty days is the utmoſt limits that is given you for bringing 
the trial. 

- Little ſhall be ſaid on the grammatical conſtruction inſiſted on 
by the proſecutor. Were ſtrict grammatical conſtruction to be ap- 
plied to the acts of the n of Scotland, many of them 

would 
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would be found to have no meaning at all. It is a new-fort of le- 
gal interpretation, to apply grammatical rules to wreſt a ſtatute 


to a meaning directly the reverſe of what the legiſlature had -avow- 


ed to be theirs ; and when they ſay, that they mean to ſecure the 
liberty of the ſubjects perfons, and that they conſider delays of 
trials to be contrary to law, it muſt be a ſtrange ſort of hocus pocus 
work, that, by joining adverbs and verbs, wilt make them enact, 
that the perſons of the ſubjects may lie in priſon, without any li- 
mitation of time, and that a trial may be delayed as long as the 
proſecutor ; or, at leaſt, as a criminal judge thinks proper. All 
acts favourable to liberty, are entitled to a favourable conſtruction 


on the ſide of liberty; and no grammatical rules whatever can be 


9 to wreſt them to a fenfe deſtructive of liberty. 
On the footing of the interpretation put on this ftatute by the 


ſecutor, a very great abſurdity will appear in that part of the 
act, which makes the diſtinction between the endurance of trials, 


to be. brought in this Court, and thoſe to be brought before any 


inferior judge. The words of the act, on this head, are thefe : 


* And the diet of the trial being efixed, the magiſtrates of the 
place, or keeper of the priſon, (hall then be obliged to deliver 
<< the priſoner to a ſufficient guard, to be provided by the judge, 
de his Majeſty's Advocate, or procurator-fiſcal, that the priſoner 
may be fiſted before the judge competent; and his Majeſty's 
* Advocate, or procurator-fiſcal, ſhall infiſt 3 in the hbel, and the 
«be put the ſame to trial ; and the ſame ſhall be determined, 
* a final ſentenee, within forty days, if before the Lords of 
. jadiciery, and thirty days if before any other judge.“ | 
Here, it is evident, the Legiſlature confidered an additional con- 
finement of the priſoner for ten days only, to be a matter of fo 
great importance, as to og the trial, when carried on before 
an inferior judge, by that ſpace. The reaſon of making a diſtinc- 
tion between this Court and inferior judges, in this particular, un- 
doubredly was, That the Legiſlature prefumed all trials of great 
importance, and remarkablenicety, would be brought in this Court; 
that in ſuch, more time for deliberation and argument might be 
neceſlary ; and that, where little nicety or difficulty occurred, a 
court ought not to protract a trial, when the pannel was in con- 


finement. When the law, cherefore, would not allow a confine- 


ment of ten days extraordinary, even in the courſe of the trial it- 


elf, for 2 moſt important purpoſes of debate and deliberation, 


can 
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can it be ſuppoſed, that it indirey authoriſes an indefinite length 


of confinement, for the humour, the ſuppoſed conveniency, or pe- 


culiar ideas of the judge? 


The ſenſe contended for on the part of the priſoners, appears to 


be the only one conſiſtent with the after- part of the act, relative 
to the ſteps to be taken ultimately to obtain the priſoners liberty. 
The words of the act in this part, are theſe: And if his Maje- 


« fty's Advocate, or procurator- fiſcal, do not inſiſt in the trial at 
e the day appointed, and proſecute the ſame to the concluſion, 


as aforeſaid, his Majeſty, with advice foreſaid, ſtatutes and 
6 ordains, That the dier fhall then be /impliciter deſerted, and the 
oY pritoner immediately liberate from his impriſonment for that 
crime or offence ; and if no proceſs be raifed and execute with- 
in the time allowed, or in caſe of not infiſting at the diet, and 


« bringing the proceſs to a concluſion, within the foreſaid ſpace, 


&« jt ſhall be lawful to the priſoner to apply to the Juſtice General, 
«+ Tuſtice Clerk, or any of the Lords of Juſticiary, or judge com- 
«6. petent reſpeflive ; ; and, upon his application, and inſtructing, 
„that the limited time by laws: for ins if; ing or concluding the proceſs, 
« 75 elapſed, and inſtruments taken thereupon, the ſaid Juſtice 
% General, Juſtice Clerk, Lords of Juſticiary, and Judge compe- 
tent, ſhall be obliged, within twenty-four hours, to iſſue out 
9 letters or precepts direct to meſſengers, for charging the magi- 
<« ftrates, or keepers of the priſon, where the priſoner is detain- 
* ed, for ſetting him at liberty, under the penalty of wrongous 
* impriſonment, in cafe of delay or refuſal to grant the ſaid let- 
„ ters or precepts, or to ſet him at liberty after the charge.” 

In this paſſage, your Lordſhips will obſerve, that all different 
events are provided for. The firſt is, where a diet is actually fix- 
ed; but the proſecutor does not inſiſt at the day appointed. In this 
cafe, the priſoner obtains his liberty, by a judicial act of the 
Court, in the ordinary torm, viz. The > diet is deſerted fempliciter ; 


and, in this caſe, there is no neceſſity for letters of liberation, or 


the like ; for, without any farther form, the priſoner falls to be 
difmiſed from the bar. 

But a caſe feparate and diſtinct from this, is put in the imme- 
diately ſubſequent words of the act, viz. If no proceſs be raiſed 
% and execute within the time allowed, or in caſe of not inſiſting 
« at the diet, and bringing the proceſs to a concluſion within the 


_ ** forefaid ſpace; and the remedy provided for this is, Thar it 


66 * ſhall 


— 


ud 


ſhall be lawful for the priſoner, to apply to any of * RG 

Ty of this Court, or to the Judge competent reſpective;“ and up- 

on his application, and inſtructing, that the limited time by law, 

for inſiſting, or concluding the proceſs, 1s elapſed, and inſtruments 

taken thereupon, he is within twenty-four hours entitled to ob- 

tain letters, for charging the keepers of the priſon where he is 

detained, ** to ſet him at liberty.” Here it is plainly ſuppoſed, 

by the Legiſlature, that it has limited a time for inſiſting, ſeparate 

and diſtinct from the time it has limited for concluding the pro- 

ceſs; and that that time may elapſe, and inſtruments be taken 

upon it, of which evidence can be given to a Judge. | ; 
There are therefore really four caſes put in this part of the ſta- = = 

| tute. The , where the diet is properly fixed; but when the | 

ö diet comes, the proſecutor does not inſiſt. The ſecond, where there - 


i is no ſtep taken at all to bring the priſoner to trial. The third, 

1 where ſteps have been taken to bring the priſoner to trial, by ſer- 

ving a libel, but not agreeably to the directions of the law, ſo 

that the trial can be inſiſted in, within a ſpace limited by the law. 

| And, the | fourth, where the diet is properly fixed, and infiſted in, 

but not brought to a concluſion, within the forty days which the 

| | law allows for that purpoſe. In the firſt of theſe caſes, the com- 

mon law was found to afford a ſufficient remedy, by a deſerting of 

the diet / mphiciter, and the ſtatute leaves matters on the ſame foot- 

ing; but in the other three caſes, which ariſe entirely out of this 

act itſelf, it has introduced the remedy of letters of liberation, 

which it enjoins judges to iſſue, within ſo ſhort a time as twenty- 

four hours, under a ſevere penalty ; ; ſuppoſing, in this caſe, that 

matters were ſo exceedingly plain, it required no time for a crimi- 

nal judge, even of the loweſt rank, to deliberate upon them. . 
That this 1s the plain meaning of the words of the ſtatute, it is 

humbly apprehended, no perſon can doubt; and if rules of gram- 

matical interpretation were to be reſorted to, it might be contended, | - &- 

that the disjunctive or, plainly diſtinguiſhes a time limited by law | 

for inſiſting, from the time limited by law for concluding the pro- 

ceſs, Yet, according to the interpretation contended for by the 

proſecutor, in the preſent caſe, the words, the limited time by law = 

for miſting, have no meaning; and the third caſe, above mentioned, : 

is totally diſregarded. _. | I 
The meaning of the act is ſtill farther evinced, by that part of it 


which relates to the puniſhment impoſed on detainers after the pri- 
We ſoner 
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ſoner hath taken legal eb to operate his liberation, F the 
law holds out not only high pecuniary penalties for each day's im- 
priſonment, but forfeiture of office, and abſolute incapacity of public 
truſt. The words are, And if any priſoner be detained after elap- 
* ſing of the reſpeftive days, in manner above preſcribed for ob- 
“ taining his liberty, the judges, magiſtrates, or others, wrong- 
©. oufly detaining, ſhall be liable in the pains following, viz. of one 
„hundred pounds for each day for a nobleman, fixty-fix pounds 
„ thirteen ſhillings four pennies, for a landed gentleman ; thir- 
* ty-three pounds fix ſhillings eight pennies, for other gentlemen 
and burgefles ; ſix pounds thirteen thillings four pennies, for o- 
ther perſons : And further, ſhall laſe their offices, and be incapable 
* public truſt, by and attour the pains above ſpecified, and the 
penalty to belong to the party impriſoned ; and proceſs to be 
competent for the ſame before the Lords of his Majeſty's Privy 
Council, or before the Lords of Council and Seſſion, to be dif- 
„ cuſſed by them ſummarily, without abiding the courſe of the 
roll: And it is hereby declared, that the above penalties ſhall 
not be modified by any power-or authority whatſomever.” Here your 
Lordſhips will obſerve, that the Legiſlature puts the whole matter 
upon the numbering of days, after elapſing of the reſpective 
** days;” and it conſiders this matter of the numbering of the 
days to be ſo very ſimple and plain a thing, that it not only impo- 
ſes a moſt ſevere fine upon every day that a priſoner ſhall {1 
detained after the elapſe of thoſe days, belides forfeiture of office, and 
incapacity . but it declares, that theſe penalties ſhall not be modi- 
fied by any power or authority whatever. No allowance is to be 
made for ignorance in law, or error in judgment; for ſo plain a 
thing as ſimple numeration, to the extent of 60 or 40, did not ſeem 
to the Legiſlature poſſibly to admit the excuſe of ignorance or er- 
ror in a judge or magiſtrate. 

Yer, if your Lordſhips are to receive the conſtruction put on this 
ſtatute on the part of the proſecutor, you muſt ſuppoſe, that while 
the Legiſlature was thus rigorouſly anxious to ſecure a priſoner a- 
gainſt a ſingle day's confinement, beyond the periods it had aſcer- - 
tained, and levelled its menaces againſt every judge and magi- 
ſtrate, 'of what rank ſoeyer, it had left indirectly, with every pro- 
fecutor, whether procurator-fiſcal, or private party, or at leaſt 
with every judge, of however inferior denomination, a power of 


a cluding all its ſanctions in favour of perſonal liberty, by naming a 
E diſtant 
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The proſecutor has ſaid, that, to delay a trial, when judges 
« were pre- determined to condemn the criminal, would be giving 
e an opportunity to the intended object of their vengeance to e- 
„ ſcape, which is perfectly abſurd and inconſiſtent, and there- 
fore not to be dreaded.” This, however, is very falſe reaſon- 
ing: Happily, in this country, the condemnation _ of a criminal 
depends not on the judge; it is the jury who try the matter of 
fact, and the hazard of oppreſſion ariſes from indefinite confine- 
ment, without allowing the priſoner to be heard in his defence, 
to avail himſelf of the defects in the proſecutor's evidence, or to 
produce his own evidence in exculpation, and ro have the verdict of 
his country on the reſult of both; by long delay of trial too, evi- 
dence eſſential to the priſoner's defence may be loſt, and he may 
ſuffer from having loſt the opportunity of - explaining circum- 
ſtances, which, without ſuch explanation, may appear ſtrong a- 
gainſt him. Beſides, there is a great difference between proceed- 
ings of a public nature, and thoſe that are privately carried on, 
The law has required all criminal trials, in this country, to be open 
and public, that judges may be under the neceſſity of avowing the 
principles of their proceedings, and ſubjecting them to the criti- 
ciſm of their fellow citizens; and a man who will ſhudder at re- 
vealing malicious and oppreſſive ideas to the view of all, will ſome- 
times not ſcruple to be actuated by them in private: There is, 
therefore, a very great difference between a judge oppreſſing a pri- 
ſoner, by keeping him in confinement, and acting unjuſtly and con- 
trary to law on his trial. There are, no doubt, men who will 
hazard even the laſt; and the hiſtory of the world has furniſhed 
inſtances of their being veſted with public truſt, and committing 
open and deliberate injuſtice. Happily for mankind, however, 
ſuch are exceedingly rare, and all that the law can do is te puniſh 
them when they act thus; but it has it in its power to prevent the 
private oppreſſion of all, by giving no diſcretionary powers that 
can be exerciſed in private, at the peril of perſonal liberty; and, on 
the part of the priſoners it is contended, that the act 1701 hath 
followed out this idea; and from the dread of the pollibility of- 
| bad 
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bad men * veſted with authority, which the experience of 
former times had ſufficiently evinced, hath denied ſuch diſeretiona- 
powers even to the beſt. 

It hath been contended for on the part of en er, That bis 
conſtruction of the ſtatute hath been ſupported: by practice, which 
is gptima ie gum interpret. But, on the part of the priſoners, it is, 

with ſubmiſſion, denied that any ſuch practice hath prevailed. 

Practice, when conſidered legally as the interpreter of law, muſt 
be open and univerſal, and muſt be eyinced by a ſerizs rerum judi- 
catarum; when this happens, we, no doubt, after the example of 
the Romans, and upon the ſolid principles of a free ſtate, conſi- 
der it as the tacit ſuffrage of the people, acknowledged by the 
courts of juſtice to be no leſs binding than any poſitive law. This 
is the deſcription of it given by che Roman lawyers: Inveterata con- 
* ſuerudo pro lege non immerito cuſtoditur, (et hoc eſt jus, quod 
% dicitur moribus cunſtitutum). Nam cum ipſz leges nulla allia 
* ex cauſa nos teneant, quam quod judicio populi receptæ ſunt: 
** merito et ea, quæ fine ullo ſcripto populus probavit, tenebunt 
„omnes. Nam quid intereſt, ſuffragio populus voluntatem ſuam 
% declaret, an rebus ipſis et fas?” T. 32. 1. de legibus. 

No practice, however, that has ever received the ſanction of 
your Lordſhips, as a Court, can be alledged againſt the ſenſe of 
the law contended for by the priſoners ; and without a judgment, 
not only of your Lordſhips, but of the Court of Seſſion, there 
could not "5 the ſmalleſt foundation for even a ſingle inſtance, far 
leſs for a practice in favour of the conſtruction pleaded for the pro- 
ſecutor. 

It will be obſerved, That the meaning of the ſtatute, from be- 
ginning to end, was not to compel proſecutors to bring priſoners 
to trial within a mired time, in all cafes whatever. It only meant 
to give a remedy to priſoners who lay underconfinement, whereby 
they might bring on their own trial within a limited time; or, in 
caſe the proſecutor would not inſiſt, they might at leaſt be reſtored 
to their liberty. 

This being the intention of the Legiſlature, all the regulations 
of the act have an eye to the priſoner, and are made to depend 
upon what he does. If he makes application to the (ourt, letters 
of intimation are iſſued ; but if he makes no ſuch application, the 
ſt atute does not interpoſe to ſet him at liberty. When he has ob- 
t ained the letters, if he means to avail himſelf of them, he muſt 

| execute 
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execute them; and if he does not execute them, the certification 
of them never can produce effect. After he has executed them, the 
mere lapſe of days will not ſet him at liberty; he muſt take in- 
ſtruments upon that lapſe; he muſt apply for letters of liberation, 
and ſhow evidence to the judge that the days are elapſed. If he 
does not do this, he muſt ſtill lie in priſon, and the proſecutor 
may bring him to trial when he pleaſes ; for he can bring him to 
trial even after he has been actually ſet at liberty, upon letters of 
liberation. Unleſs, therefore, the priſoner moves in the matter, 
there is no room for the law taking elle. © (© © © 
If, therefore, the proſecutor, in the preſent caſe, could ſhow, that 
circumſtances had occurred preciſely ſuch as to bring the matter 
under the predicament of the interpretation contended for by the 
_ priſoners, and that application had been made for letters of libera- 
tion, but that they were refuſed, he might then have ſome colour 
to ſay; that he had produced an inſtance on which a practice could 
be founded; though, even in that caſe, he muſt go farther, and 
ſay, that in conſequence of ſuch refuſal, application had been made 
to the Court of Seſſion, to inflict the penalties appointed by the ſta- 
tute, and that that Court had refuſed to do it; for this is the only 
proper judicial fentence that could be given in conſequenceof that; 
the proſecutor himſelf rightly admitting, that the part of the cri- 
minal judges, in matters of liberation, is merely miniſterial. 
PVoleuti non fit injuria. A priſoner, after having applied for letters 
of intimation, often finds it not his intereſt to follow forth his li- 
| beration by means of them; and on that account does not take 
the neceſſary ſteps: Nay, as the law hath indulged him with a 
right of applying for delays from time to time, without departing 
from the benefit of his intimation in general, inſtances can be gi- 
ven, where a priſoner hath uſed this privilege merely to give a 
profecutor time to ſatisfy himſelf that he was ill informed. And 
the counſel tor the priſoners could, from, their own knowledge, 
ſuggeſt to your Lordſhips more than one inſtance, where priſoners 
committed for capital offences, after executing letters of intimation, 
from a reliance on the candour of his Majeſty's Advocate, have 
made application for: a delay from time to time, till he had an 
opportunity-of informing himſelf more fully of the grounds of the 
accuſation ;' and have found, by the iſſue, that they had been well 
adviſed, being ſet at liberty in the end without trial, when it ap- 
peared they were innocent. But it would be a very ſingular ſtretch, 
. to 
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to interpret this into evidence, that they conſidered themſelves as 
well founded in an apptication for letters of liberation. | 
It is the great misfortune of times of tranquillity, that they are 
apt to lay the foundation for precedents that may prove miſ- 
chievous in times of miſrule. It appears aſtoniſhing, at preſent, 
to talk of the oppreſſion, and deliberate malverſation, of criminal 
judges; or, of his Majeſty's Advocate, and other public proſecu- 
tors, combining with the judges to oppreſs the ſubjects by illegal 
and indefinite confinement. From what we ſee, we are apt to con- 
clude, that ideas of that nature are mere fictions of the imagina- 
tion, and to act as if they never could take place in reality; but, 
if we conſult the hiſtory of our country for a century back, we 
will then find, that theſe things were not imaginary terrors, but 
real and intolerable evils; and we will be convinced, that if we 
mean to preſerve our preſent felicity, and tranſmit it to be enjoyed, 
in the ſame degree, in after times, we ought to be careful nor to 
weaken thoſe barriers which the law has placed for its preſervation 
and fecurity ; and not to ſuppoſe, that, becauſe there are no miſ- 
chievous defigns harboured at preſent againſt the perſonal liberty 
of the ſubjects in general, that that will continue always to be the 
cafe. Sh | the 
Anumber of inconveniencies have been ſtated, on the | ab of the 
proſecutor, as flowing from the interpretation of this act contend- 
ed for by the priſoners, which, he ſeems to think, ought to prevail 
on the Court to adopt a different conſtruction. He ſays, ** One 
evident abfurdity muſt follow in every caſe, from limiting the 
% exiſtence of the dier of compearance to 60 days from the date of 
©* the intimation; and it is this, that the proſecutor would, in no 
caſe, have above 45 days to prepare for trial ; becaule, in every 
„ caſe, 15 days of induciæ mult run, from the execution of the in- 
* dictment tothe diet of compearance : Yet it is evident, that, in eve- 
ry cafe, the ſtatute meant to give the proſecutor 60 days to prepare 
for the trial; and, in the caſe of treaſon, it indulges him with 40 
more, by preventing the priſoner from applying for prefixing of 
a diet for proceſs for 40 days after his impriſonment. Another 
evident conſequence ariſes from this, that in no caſe where 
the priſoner lived in the Orkneys, could the proſecutor have a- 
bove 20 days to prepare for the trial; becauſe the induciæ, to 
people in that country, are, by law, extended to 40 days from 
the execution of the indictment.“ But to this it may be anſwer- 
| * ed, 
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ed, that pliers the enactment of the Legiſlature ; is clear, courts of 
juſtice are not intitled to explain it away, on account of inconve- 
niencies that may ariſe from it. It is the province of the Legiſla- 
ture alone to conſider the conveniencies or inconveniencies that may 
enſue from their enactments; to weigh the public importance of 
the one againſt the other, and then to enact or not. When they 
have once enacted, the rule they have preſcribed is to be ſubmitted 
to; no body can review their determinations but themſelves. 

But, in fact, the inconveniencies, which the proſecutor ſeems to 
think would reſult from the interpretation contended for by the 
priſoners, are merely imaginary. Indeed, they ought to be rather 
viewed as conſequences producing public utility, by making it ne- 
ceſſary for thoſe, at whoſe inſtance priſoners are firſt committed, to 
be well informed of the truth of the information on which they 
are committed; and to exert themſelves in procuring evidence of 
it without delay. | 
The 60 days, mentioned in the ſtatute, do not run from the 
date of a priſoner's commitment: They run only from the date of 
the execution of the letters of intimation. A priſoner is common- 
ly ſome time in priſon, and is ſenſible there is a delay in bringing 
him to trial before he applies for letters of intimation; and, at all 
rates, it will conſume ſome days to make the application, and pro- 
cure the letters, before they can be executed. Of conſequence, the 
perſon, who was the occaſion of commitment, by becoming in- 
former, has all that additional time to be preparing matters for 
bringing on a trial, by precognoſcing witneſſes, and the like : And 
he ought to be particularly diligent in theſe matters on the firſt 
days after the commitment of the priſoner, as diſcoveries are then 
moſt eaſily made. If he neglect theſe things, he is inexcuſable. 

The proſecutor, therefore, has all this time to prepare for trial, 
excluſive of the days that may legally run after the execution of the 
letters of intimation. Independent of the ſecurity afforded to the 
perſonal liberty of the ſubject, by bringing on trials ſpeedily, a 
delay of criminal trial is a great political evil: It relaxes the nerves 
of juſtice in the eyes of mankind, and prevents its decrees having 
that forcible effect on the minds of thoſe who feel a temptation to 
commit crimes, which a ſpeedy execution would have. Solomon 
tells us, Becauſe ſentence againſt an evil work 1 2s not executed ſpced- 
« ily, therefore the heart of the ſons YR men is fully ſet in them to do 
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Whence then comes the convenience of the proſecutor having 
50 days, after execution of letters of intimation, before he executes 
his indictment, when the priſoner continues all that time in con- 
finement? No perſon ought to be impriſoned without reaſonable 
evidence of his guilt. If he has been impriſoned upon a raſh in- 
formation, and the proſecutor has no ſufficient evidence of his guilr, 
why ſhould he lie ſo long as 60 days in priſon, and the ſpace of the 
By 4g of his libel after thoſe 60 days ? The law has not made his 
liberation, on the certification of the letters of intimation, equiva- 
lent to an acquittal upon trial. It hath allowed a libel to be exe- 
cuted againſt him, even after he is liberated, and hath allowed 
him to be again impriſoned when that is done: Nay, it hath al- 
lowed him to be then kept in priſon for the ſpace of 40 days, for 
the purpoſe of bringing that trial to an iſſue. Juſtice and huma- 
nity certainly require, that a perſon, impriſoned without ſufficien 
evidence of guilt, ſhould be ſer at liberty ſpeedily. 

If, on the other hand, ſufficient evidence of guilt is procured at 
the time of the commitment, or ſoon. after, Why ſhould the trial 
be delayed? Public police requires ſpeedy trial, and it is a part of 
the duty of the proſecutor to haſten it as much as poſſible. When 
to this is added, the concurring deſire of the priſoner himſelf to be 
brought to trial, can a reaſon be aſſigned, why 60 days ſhould be 
allowed for preparing a libel or indictment before it is executed? 

In either of theſe caſes, 45 days impriſonment 1s ſurely enough. 
It is greatly too much for an innocent man, againſt whom nothing 
but bare ſuſpicion, er the information of an accuſer, appears. It 
is as much as police and public utility will admit of, when there is 


ſatisfactory grounds for bringing the priſoner to trial. 


As for the caſe of Orkney, it will appear to be attended with ve- 
ry little inconvenience. Few criminal trials come to this Court 
from thoſe iſlands. The whole records, perhaps, do not furniſh 
half a dozen inſtances. So late as the days of James VI. Orkney 
was a place of baniſhment for thoſe who had commitred crimes on 
the main land of Scotland. As for the crimes that fall to be tried 
by the ſheriff, or other criminal judges within the iflands, the in- 
45 of 40 days do not apply; ſo that, in the trial of thoſe, the caſe of 
theſe iſlands is the ſame with the reſt of Scotland, when letters of inti- 
mation are executed. As to thoſe crimes committed in Orkney, that it 
may be thought proper to bring to trial in this Court, it will be ed, 
that the ſame reaſon that has induced the Lepiſlature to prolong | 

the 
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the inducie in the Courts of Seſſion and Juſticiary to 30 days, viz. 
the great diſtance from Edinburgh, will operate in occaſioning a 
conſiderable delay in obtaining and executing letters of intimation. 
This delay ought to be made uſe of in making enquiry into evi- 
dence, and otherwiſe preparing for a trial. It is reaſonable, there- 
fore, that the time given, after the execution of the letters for ſer- 
ving a libel, ſhould be proportionably abridged. In the few ca- 
ſes that occur from that country, 15 days would be ſufficient to 
prepare any indiatment. The remote fituation of theſe iflands, 
too, making oppreſſion more dreadful and eaſily practiſed, and the 
acceſs of the inhabitants, to the Supreme Court of Judicature more 
difficult, an extraordinary degree of attention and favour of the 
law, in affording a ſpeedy relief, is reaſonable and proper. The 
Legiſlature, therefore, acted upon ſound principles of legiſlation, 
when it did not diſtinguiſh between thoſe iſlands, and the reſt of 
Scotland, in this matter of letters of intimation. The infrequency 
of criminal trials from that country made it unneceſlary to diſtin- 
zuiſh it from the reſt of Scotland. Its peculiar circumſtances made 
it reaſonable to indulge the ſubjeas of that remote part with an a- 
bridgment of the ſpace between the execution of the letters and che 
ſerving the indictment: And, indeed, experience hath ſhown, 
that there was no good ground for making ſuch a diſtinction; for 
the prif6ners cannot learn, that there is a ſingle mſtance of letters 
of intimation being raiſed in this Court by any priſoner in Ork- 
ney. And, if the experience of near 80 years has not afforded a 
fingle inſtance of that kind, there is no great reaſon to ſuppoſe, 
that chere will be many of them in future times. „ 

But, even admitting that it ſhould be very inconvenient to the 
proſecutor, to ſerve his indictment wichin the forty-five days, of 
the date of the execution of the letters of intimation, on the main- 
land of Scotland, or within fifteen days in Orkney; and yet, at 

the ſame time, that he can ſerve them within the period of ſixty 
days, fo as to fix the diet of trial after the ſixty days, he may do 
ſo; and he may even detain the priſoner, in conſequence of his 
ſo ſerving his libel; but the effect is, that he mult bring his pro- 
ceſs to a concluſion within forty days after the running of the fixty 
days, otherwiſe the priſoner is entitled to a total abſblvitor; for 

his detainer, in that caſe, it is humbly apprehended, brings him 
| under the predicament of another clauſe of this act of parlia- 
| mente. 8 R e 
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This clauſe is in the following words: Andthe priſoner be- 
ing liberate in manner foreſaid, it ſhall not be lawful to put or 
detain him in prifon for the ſame crime, under the penalty of 
wrongous impriſonment, in caſe his former liberation be made 
known toe the committer before the warrant be granted; or, in 


caſe he be detained after his former impriſonment is ſufficiently 


inſtructed: to the keeper. of the priſon, who, upon production of 


the former warrant of his: liberation from his impriſonment for 


the ſame crime, ſhall be obliged to ſet the priſoner forthwith - 
at liberty, unleſs there be new criminal letters raiſed before the 
Commiſſroners of Juſticiary, and duly execute againſt the ſaid 


priſoner : In which caſe, it is hereby declared lawful to impri- 
ſon him of new, though the ſaid letters be raiſed for the ſame 
crime for which he was formerly incarcerate; and it ſhall be 


lawful to apprehend and ſecure him at the time of executing the 
{aid letters, or at any time thereafter before trial, and to detain 


him till his trial, or that he be ſet at liberty in the due courſe of 


law. And, his Majeſty, with advice and conſent foreſaid ; or- 
dains his Majeſty's Advocate to inſiſt in the ſaid hbel, and pro- 
ſecute the ſame to a final ſentence, within forty days, after the 
ſaid priſoner is of new incarcerate thereupon, unleſs the delay 
be upon the application, or at the deſire of the priſoner; where- 
in, if the King's Advocate failie, the diet is to be deſerted ſm- 


pliciter, and the priſoner ordained to be ſet at liberty: from the 


ſaid impriſonment. And the proceſs not being duly proſecute 
as aforeſaid; and the diet, thereupon, deſerted, his Majeſty, 
with advice and conſent foreſaid, declares the party impriſoned 
a ſecond time, as aforeſaid, to be for ever free from all que- 


ſtion, or proceſs: for the foreſaid crime or offence;” In conſe- 


| quence of this clauſe, though it is allowed that the priſoner may 

be detained in priſon, by the proſecutor fixing a day for the trial, 
beyond the ſixty days, if the indictment is ſerved within it; or even 

if the indictment is ſerved before the priſoner intimates his letters 


of liberation; yet, it is contended, that not only is the effect of 
this. impriſonment limited to forty days after the ſixty, but if the 
trial is not brought to a- concluſion, by a final ſentence, within 
forty days, the priſoner is entitled to be diſmiſſed; ſo as to make 
him for ever free from all proceſſes for that crime or offence. In 
ſhort,, the lapſe of .cheſe forty —_ is equal to an acquittal, ; 


on 
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On examining the ſeveral parts of the ſtatnte, therefore, relative 
to letters of liberation, it is contended, on the part of the pri- 
ſoners, that it admits of fire different varieties of caſes, 8 
with various effects. 

The fr/t variety is, when the alla: raiſes wind executes a 
libel, ſo as that the diet falls within ſixty days of the intimation, 
bat does nor inſiſt at that diet. The remedy is the ſame, as in any 
other caſe, where the proſecutor does nor infiſt at the diet; the diet 
is deſerted ſimpliciter; and the ſpecial effect of the ſtatute, in this caſe 
is, that the diet cannot be deſerted pro loco et tempore, when letters of 
intimation have been executed before the libel was ſerved. 

The next variety of the ſtatute is, where the proſecutor raifes 
and executes an indictment to a diet within the ſixty days, and 


. - anſfiſts, at that diet, but does not bring the trial ro a concluſion 


within forty days. In this caſe, the priſoner is entitled to letters 
of liberation upon the lapſe of the forty days ; but he is not there- 
fore entitled to an abſolvitory ſentence. The trial may go on, and 
he may be convicted if he appears ; or if he does not chuſe to ap- 
pear, he may. be fugitate. In this caſe, the priſoner may ſuffer 
confinement for one hundred days, or any eller ſpace, but not 

longer. | 
The third variety is, where the fixty days elapſe without any 
thing being done on the part of the proſecutor ; no libel being rai- 
{ed and executed. In this caſe, upon the lapſe of fixty days, the pri- 
ſoner is entitled to apply for letters of liberation, and by virtue 
of them to be {ſet at liberty; but the effect of this liberation is only 
to put an end to his confinement for the preſent. It does not ex- 
empt him from trial, nor even from after impriſonment; it only 
obliges the proſecutor to ſerve an indictment 3 againſt 

him, before he can incarcerate him anew. 

. The fourth variety is, where a libel is raiſed and executed, either 
-within the ſixty days, or upon the lapſe of them, before the pri- 
ſoner hath applied for, and obtained letters of liberation, ſo as to 
fix a diet of trial beyond the ſixty days; and the proſecutor keeps 
the priſoner in confinement for the crime charged in his libel. In 
thar caſe, he is detained under the ſecond clauſe of the act; but 
he can be detained only forty days; and, if his trial is not 
brought to a concluſion within forty days after he would have 
been entitled to be ſet at liberty, in conſequence of letters of libe- 
ration raiſed upon the lapſe of the ſixty * 3 he is then not only 
entitled 


entitled to be ſet at md but to be free of all further profecution 
on account of that offence. 

The fifth caſe is, where the proſecutor does not inſiſt on keeping 
the priſoner in confinement after the lapſe of the ſixty days, but 
allows him to obtain his liberty. The conſequence is, that he can 
again incarcerate him for the, ſame offence, but then he cannot 
incarcerate him, without raiſing new criminal letters; if he 
does ſo, and after executing theſe incarcerates the priſoner, that 
incarceration has the effect to oblige him to conclude the trial, by 
a final ſentence, within forty, days, or otherwiſe to ſubmit to a fi- 
nal acquittal of the priſoner, as 11 the trial had been ended by a 
ſentence in his favour. 

Taking the ſtatute in this view, it muſt appear admirably calcu- 
lated to preſerve both the rights of proſecutors and the perſonal li- 
berty of the ſubject. It gives ample time for raiſing and inſiſting 
in proſecutions, at the ſame time that it prevents the too long con- 
tinuance of raſh or groundleſs confinements. If a man has been 
impriſoned baſtily, without good grounds for bringing him to trial, 
it is reaſonable he ſhould. be ſet at liberty. If he has been impri- 
ſoned on good grounds, the law allows him to be kept in confine- 
ment a ſufficient time for going through the preparatory forms to 
bring him to trial; and if this is not done, it preſumes a commit- 
ment without ſafficient grounds, and ſets him at liberty ; yet, it 
does not preclude the proſecutor from informing himſelf more 
Fully as to the grounds of his former commitment, and proſecu- 
ting him afterwards. Nay, it even authoriſes the proſecutor to in- 
carcerate him again upon his diſcovering ſufficient grounds for a 
trial; but then it obliges him to do this cum periculo. It obliges 
a him, before he can impriſon, to exhibit a regular and formal 
charge, upon which the priſoner can go to trial, and to bring that 
trial to a concluſion within forty days from his incarceration, o- 
therwiſe it preſumes pre/umptione juris et de jure, that there is no 
foundation for the accuſation, but holds him as actually acquitted 
on trial. 

Throughout che whole of theſe regulations, it is plain that the 
Legiſlature had it in view, that an hundred days confinement was 
as much as any man ought to ſuffer, without being brought to trial, 
after he had judicially called on the proſecutor to bring him to trial; 
and that, if the proſecutor did not bring him to trial in ſuch a 
manner as that a ſentence ſhould be pronounced within that ſpace, 

he 
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he ought to be ſet at liberty. Nay, if the proſecutor did not chuſe 
actually to bring the trial into Court within fixry days, he ought to 
be ſet at liberty at the end of hat ſpace. = 7; 4 TR 
There is but one caſe in the act, where a priſoner can ſuffer more 
than an hundred days confinement ;- and, in that caſe only, it may 
be extended to an hundred and forty days. This caſe is the fifth 
of thoſe above recited; and, it is very remarkable, that thoſe forty 
days confinement can never be inflicted bat caiſa cognita of the 
In that caſe, your Lordſhips will obſerve, that the prifoner is fup- 
poſed to be under trial at the lapſe of the hundred days; and, that 
forty days hath elapſed from the diet of his compearance. Of 
confequence, there muſt have been continuations of the diet from 
day to day; and the priſoner muſt either be acquit, condemned, or 
the diet ultimately deſerted. If the diet is ultimately deſerted im- 
pliciter, there is no farther room for bringing a proſecution, New 
criminal letters cannot be raiſed ; and therefore, the priſoner can- 
not be again incareerated at all, in terms of this ſtatute ; and he 
cannot be again tried if he has either been acquit or condemned. 
The only cafe, therefore, in which new criminal letters-can-be rai- 
ſed is, in the caſe of the diet being deſerted pro loco et tempore, 
which implies a power reſerved: to the proſecutor to bring a new 
trial for the ſame offences ee. 3 
The deſerting the diet is at all times an act of the Court, 'and is 
prayed for by the proſecutor. As every man may totally relinquiſh 
his right, when he pleaſes, if he deſires the diet to be deſerted 
' femplictter, that will be complied with of courſe; and the pannel 
aas no ground of complaint; but, if he deſires it to be deferted pro 
loco et tempore, ſo as to leave room fer after profecutions; the pan- 
ne has a right to enquire inte the reaſons of his doing ſo, and to 
inſiſt that they fthall be ſubmitted te the cognizance of the Court; 
and the Court, after hearing parties, will determine whether they 
ought to be allowed or not. That this is the rule was ſolemnly 
acknowledged in a late queſtion, where, after an interlocutor on 
che relevancy,” the King's Advocate propoſed to deſert che diet, 
and to bring a new indictment. The cafe was that of his Maje- 
ſty's Advocate, againſt James Archibald, who was indicted for the 
crime of murder. The- pannel inſiſted the trial ſhould go on; and, 
parties being fully heard on this point, informations were: given in. 
But, when theſe informations came to be adviſed by. the Court, ic 
>: was. 
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was is reprefented, on the part of his Majeſty's Adee *© That 

very alarming. conſequences. are endeavoured to be grafted in 
„the doctrine pled in behalf of the proſecutor in this caſe, as if it 
gave to the public proſecutor a very arbitrary power of oppreſſing 
the ſubjects in this country, by deſerting diets, as often as his 


fancy ſuggeſted. But as all the alarming conſequences poin ted 


out are founded upon the ſuppoſition of a doctrine which he ne- 
ver meant to plead, he thinks it now proper to have this matter 
** clearly underſtood, as the public proſecutor never pleaded, nor 
% does he dgſire it to be believed by the ſubjecls in this country, 
* that he has any. arbitrary power of deſerting diets; * without the 
„ authority and intervention of the. Court, which. circumſtance to- 
* tally removes all thoſe apprehenſions, which the counſel for the 
* pannel has grafted upon the ſuppoſition, that an arbitrary power 
of deſerting diets. was claimed, in this or in any other caſe, by 
** the public proſecutor. In this caſe, the diſcovery of new evidence, 
* material in the trial, after the judgment on the relevancy was 
e pronounced, affords a ſatisfactory reaſon why the diet ſhould. be 
*© deſerted on the preſent occaſion. The interlocutor is, Ha- 
ving conſidered the foregoing informations, and what is above 
e ſer forth, in reſpect of the foregoing conſent, deſert the diet againſt 
* the ſaid James Archibald, pro. loco et tempare... This. happened. 
in February 1708. 
It is impoſſible, therefore. that the 40 days-impriſonment; up- 
on new criminal letters, can be ſuffered by any pannel, who has 
already ſuffered 100 days impriſonment, unleſs, in the opinion of 
the Court, good cauſe is ſhown for deſerting the old proſecution, 
by reaſon of. its not: being effectual for the ends of public juſtice: 
+ for example, where the. proſecutor hath diſcovered new evi- 
dence, which it was not in his power formerly to bring, or to give: 
out with his original libel, it having ſince come to his knowledge; 
or other cauſe of the like nature, which the Court will decree to be: 
legal. 

It deſerves too to be comarked.. that if a -priſoner- is detained af- 


ter he would, in common courſe, have obtained his liberty, or is 


re· committed after he has been ſet at liberty, the law is attentive 
that this ſhall not be done on ſlight grounds; that cannot be done 
in conſequence of a proſecution brought before any judge; it 
muſt be only in conſequence of criminal letters, raiſed in this 
Court, where. it is not to- be preſumed any accuſation will be 


brought on very mn grounds, 
H. From: 
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From this view of the ſtatute, your Lordſhips will ſee a ſolid 
anſwer. to the queſtion which is put on the part of the proſecutor ; 
viz. ** Why ſhould the ſtatute have divided the time ſpecified into 
« different periods of 40 and 60 days, if the whole proceſs and 
© trial was to be finiſhed in 100 continued days, from the date of 
„ the intimation, without. leaving any diſcretionary. power to the 
„ Court, as tothe appointment of the diet?“ The reaſon of the di- 
ſtinction was, becauſe caſes were given that the priſoner might be 
liberated at the end of 60 days, and caſes where it might be pro- 
per to detain him in priſon till the lapſe of 100; whereas, if 100 
had been named without diſtinction, the priſoner could in no caſe 
have procured his liberty under the lapſe of 100 days. 

That the ſenſe, which has been above given of the ſtatute, has 
been entertained by the Court, appears pretty clear from two caſes, 
which ſtand recorded in the Books of Adjournal. n 

The firſt of theſe is, The cafe of her Majeſty's advocate againſt 
John Graham, who was indicted; for the murder of David Coch- 
rane, where the trial went ſo far as to have a relevancy found a- 
gainſt the pannel, and the relevancy of a defence ſuſtained to him; 
but, on the roth of December 1712, a motion was. made by his 
counſel, that the diet ſhould be /impliciter deſerted on the act 1701, 
in regard that the 40 days had elapſed, and 10 days more, for 
which the trial had been delayed at the pannel's deſire; and the 
Court © deſerted the diet fimpliciter, and diſmiſſed him from the 
© bar, in reſpect nothing is proponed or craved for which he 
„ fſhould be remanded to priſon.” 5 

It is impoſſible, with exact preciſion, to ſtate the circumſtances 
of any caſe of this kind from what appears on the record; for the 
firſt material date, viz. the execution of letters of intimation, can 
not appear. It may indeed be aſcertained, what the date of the 
letters themſelves are, in conſequence of a laborious ſearch thro! 
the warrants of the ſignet of Juſticiary- for the bill; but that, in 
general, would be to little purpoſe; for the bill being given out to 
the priſoner's doer, it is optional to him to execute theſe letters when 
he pleaſes; and they are generally firſt executed againſt the private ac- 
cuſer or procurator- fiſcal, and afterwards againſt his Majeſty's Ad vo- 
cate and his deputes: Sometimes it is the reverſe; but, in this way, 
it often happens, that ſome time intervenes between the date of the 
letters, and the date of the intimation; and thus it is not ſeen 
when the 60 days commence. When the 60 days are not ſuffered 
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to elapfe, this execution is never returned to Court; fo that, from 
what appears on record, it is impoſſible to tell what number of 
days happen between the date of the 1 intimation and the diet that 
is fixed. i 

It happens luckily, however, that in this caſe of Graham it 
can be aſcertained, that the diet of trial fell within the 60 days. 
It appears from the Signet-book, that letters of intimation were 
ſignet at his inſtance, 26th Auguſt 1712. It appears from the mi- 
nute of the 10th December 1712, that the diet fixed for his trial 
was 24th October 1712; as it is probable the letters of intimation 
(which were againſt the King” s Advocate alone) would be executed 
on the 27th Auguſt. This diet was the 59th day from the intima- 
tion, and the both from the date of the letters. This was in vaca- 
tion- time, though within fix days of the ſeſſion. Had the Queen's 
Advocate underſtood the act in the ſenſe the proſecutor would now 
put upon it, he would have fixed the diet a few days later, when 
all the judges would have been. in town attending the ſeſſion ; but 
the trial did not go on at the diet fixed an that day; it was TRE 
nued, by a ſingle judge, Lord Royſton, to the 3d November, 
which brought it barely within the limits of the ſeſſion ; the ab- 
ſence of the Judges from town was probably the reaſon of this. 

The Queen's Advocate, at this time, was Sir James Stewart: 
He had held that office when the act 1701 paſled ; he was there- 
fore well acquainted with the ſenſe of the Legiſlature when they 
paſled it; and he ſhows how he underſtood that very ſtrongly, 
when he fixes a diet within the 60 days, and, at the very end 
of them ; though that diet fell within the vacation, and ſix days 
more would have brought it within the ſeſſion, and though the 
conſequence was, that a continuation of the diet, by the act of a 
ſingle judge, became neceſſary to bring it within the ſeſſion. 

A new indictment was afterwards raiſed againſt this Graham, 
and he was fugitate for non-compearance. No more appears con- 
cerning him: It is probable, as he was a ſoldier, he had left the 
country. The new indictment was improper, as the diet had 
been /impliciter deſerted; but no appearance being made for him, 
the ſentence of fugitation paſſed of courſe. Little attention ſeems 
to have been paid to this indictment; for, though he had been fer 
at liberty, he is deſigned priſoner in the tolbooth of Edinburgh, in 
the act of fugitation, which makes the fugitation abſurd ex face. 

The other caſe 1s, That of his Majeſty's Advocate againſt Ro- 


ben Thomſon, who, it 1 was indicted for murder, after 
— 
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executing letters of intimation. A good deal of time was conſumed” 
in this caſe, after it began, by a plea. of inſanity, which was of- 
fered on the part of the pannel. The jury, on the 11th of June 
1730, all in one voice, found the libel proved, as to the murder ; 
but found. no proof of furioſity or madneſs-in the pannel, till after 


the murder was committed. Upon this verdict, the Court was 


adjourned till the 2 1ſt of July; and being about to pronounce ſen- 
tence on that day, a plea was offered in arreſt, of judgment, That 
40 days were elapſed from the 11th of June, when the trial com- 
menced, . It was anſwered, That this being only the 40th day, ex- 
cluding the 11th of June, judgment might be pronounced; for, 
that the 40 days ought. to be free days. On this point, memorials 
were ordered, but never given in; for a pardon, on condition of 


tranſportation, was procured, which Thomſon accepted of; and 


ſo the matter ended. 
It is not clear, from the record, 3 the circumſtanees of this 
caſe ſtood. The ſignet books of chis Court ſtand blank for ſome 


years, at that period; ſo that the date of the letters of intimation 


does not appear; but, it ſeems, from the nature of the plea that 
was offered, it muſt have been a caſe to which the laſt alternative 
of the ſtatute applied; and that the conſequence. of the 40 days. 
being elapſed, was to make him free from any challenge or proſe- 
cution for that crime; for your Lordſhips will obſerve, that it is 
pleaded” to that effect: It was not pleaded. to ſet him at liberty. 
from priſon ;_ for he was, at that time, in Court, on his trial, 
which is not properly ſpeaking confinement. ; as confinement, 
after trial, by ſentence, is ſpecially excepted in the act itſelf, the 
lapſe of the 40 days could not have liberated him from that; and. 
that the effect to which the lapſe of the 40 days was pleaded, would 
Have followed, had the 40 days really been elapſed, does not ſeem. 
to have been diſputed on either ſide. The only queſtion that ap- 
ars to have been agitated was, Whether the 40 days. were elapſed. 
or not? and that appears to have been thought ſo nice a matter, 
as to render it prudent to avoid a deciſion, by procuring a pardon. 
The proſecutor hath founded on that clauſe of the ſtatute, which 
enacts a peculiarity in the caſe of an accuſation for treaſon, as fa- 


vourable for his conſtruction of the act; but, it is humbly con- 


tended, chat it affords an argument of quite a contrary tenden 
cy, when the whole paſſage is taken together, and attentively con- 
ſidered. 

This, 
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This part of the act is in theſe words: © Providing always, that 
nin caſe of impriſbnment for treaſon, the priſoner ſhall not have 
„ acceſs to apply for prefixing of a diet for proceſs fur 40 days after 
„his imprifonmerit, which are hereby allowed for preparing of the 
„ proceſs. After elapſing of which time, the Lords of his Majeſty's 
e Privy Council, or Lords of Tuſticiary, or any of them, are here- 
by required, upon the application of the priſoner, 4 iſue forth 
„ precepts, as in other caſes, And in caſe of not inſiſting or 
** proſecuting the proceſs, as aforeſaid, the priſoner ſhall be li- 
berate, upon ſufficient bail, to compear at any time ꝛchen called, 
within twelve months, for his good and peaceable behaviour in 
„ the mean time, the aid bail not exceeding the double of the 
bail in other crimes.” 

In this paſlage it is clearly declared, chat the bye given to 
the proſecutor, (who, it is to be obſerved, in that crime could only be 
the King's Advocate) beyond what is allowed in any other caſe, 
are given him /or the expreſs purpoſe of preparing the proceſs, which 
would have beenaltogether unneceſſary, if the proſecutor's conſtruc- 
tion of the act had been juſt; ſince, in that caſe, inſtead of need- 
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taken 60, which, it appears from the act, the Legiſlature clearly 
underſtood they had given him no right to do. 

In the /econd place, it is underſtood, That the priſoner, in caſes of 
treaſon, may command his liber Non, at no great diſtance of time 
after the 40 days are elapſed; for, when he does ſo, he muſt find 
bail for his appearance, and good behaviour for twelve months: 


An enactment totally unneceſſary, if it had been in the power of 


the King's Advocate to fix the diet of trial at any diſtance of time 


he pleaſed; as he could thus command both appearance and good 


behaviour, by the compulſitory of confinement for a longer time 
than the law allows him to exact bail for ; this privilege, therefore, 
undoubtedly the law did not mean to indulge him in. 

From this part of the act, then, it ſeems clear, that the Le- 
giſlature itſelf did by no means underſtand its own enactment in 
= ſame ſenſe with that which the proſecutor endeavours to put on 

It. 


This act having been canvaſſed at length, it is humbly appre- | 


hended, the application of it to the caſe in hand will be obvious. 


The priſoners raiſed and executed their letters of intimation, and, 
FF | | on 


ing an allowance of 40 days, he would have been entitled to have 


PP.. 


— & — —ää4ä—ä — —— EE in 


1 


on the lapſe of 60 n they applied for their liberation, in terms 
of the ſtatute; but this application was refuſed. 


The ata of refuſing this application was, That bofore the 


lapſe of the 60 days, an indictment. had. been ſerved on them, at 


the inſtance of hig Majeſty's VOY * a diet of trial in "we 


Curt of Juſticiary. 


Had the priſoners been liberated upon Re 8 HY 


muſt either have appeared to take their trial at the diet prefixed, 

or have ſuffered the legal conſequences of fugitation, Oc. amount- 
ing to both baniſhment and confiſcation; for their liberation, on 
the lapſe of the 60 days, did not entitle them to a ſentence deſert- 


ing the diet, according to the 1 erbeten of the act that has been 
above ſtated. 

But as they were detained upon a libel that had been ited 

againſt them, though they had taken the legal meaſures for ob- 


taining their liberty, they fall to be conſidered in the ſame light as 
if they had been actually ſet at liberty, and again impriſoned, upon 
an executed libel; the conſequence of which is, that 40 days af- 
ter impriſonment being elapſed, from the time that they would 


have been intitled to demand their liberty, if no libel had been 


executed, they are entitled to be ſet at liberty in the ſame way as 


if they had been actually acquitted on trial, and to be for ever free 


from all queſtions or proceſs for the crime or offence e in 


the libel. 
From the rule of LanſtraQtiva of this ſtatute, pleaded br on the 


part of the priſoners, if duly attended to, no great inconvenience 
can ariſe, The Court of Juſticiary is dad to be always fit= 
ting; for it has no regular receſs or vacation, like the Court of Seſ- 

ion; and, therefore, trials are at all times equally proper to be 
| brought. The only difference the law hath recognized between the 


time of ſeſſion and vacation is, for the eafe of the Judges; for it 


| allows three to be a quorum in vacation-time, whereas four are re- 
quiſite in time of ſeſſion. 


The great convenience the proſecutor ſeems to 5 lr. 3 ariſe 


from his interpretation of the ſtatute, ſeems to be, that it would 


leave the Judges at more leiſure to regulate the provincial juſtice 


in the circuits. He ſays, To allow a court a diſcretionary 


power of determining the time of their own diets, at what time 
they ſhall judge of one cauſe, at what of another ; on what parti- 


s cular day they {hall adminiſter Juſtice 1 in one part of the king- 


% dom, 
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4 dom, and on what particular day they ſhall hold a court for a 


different diſtrict, ſeems to be a power neceſſarily inherent in 


every court of juſtice, whoſe duty it 1s to judge of and decide in 


** cauſes in the county from whence they ariſe ; ſince, without 


_ * ſuch, judicial power, it is impoſhble. properly to do the e | 
or to explicate the juriſdiction, in terms of law,” 


But the interpretation of the act 1701, contended 55 on the 
part. of the priſoners, never can ſtand in the way of this. provin- 
cial juriſdiction, At the time the ſtatute 1701 was made, circuits 


were held twice in the year as now; but they were of ſo very 
ſhort duration, as to conſume but a ſmall part of the ſixty days 


allowed to a proſecutor, to bring on a trial; and therefore, even 


when letters of intimation were applied for, near to the circuits, he 


could ſend the trials to the ſeveral cirenits, within whole diſtricts 


they naturally fell; or, if the application came from the three Lo- 
thians, he could Tait his diet ſo as not to interfere with the 
„n 


By the act of the 20th of George II. circuits have indeed been 


protracted. to a greater length; the judges being now obliged to 


remain fix days at each circuit- town; but ſtill there is no circuit, 


whoſe period can draw out to thirty days; ; and the proſecutor hath 


a greater choice of diets for bringing on trials at each circuit, By 
the ſame ſtatute, a ſingle judge is declared a quorum at each cir- 
cuit-town ; by this enactment, a more convenient proviſion is 


made for trials, that it might be proper to carry on at Edinburgh, 


at the time of the circuits, as a quorum of the General Juſticiary 


Court can be ſpared for that purpoſe, even when all the circuit- 


courts are ſitting. 


It is no doubt eligible, for the ourpoles of public juſtice, as the 
act 1672 expreſſes it: That offenders may be puniſhed, either in 
© the moſt public places of the kingdom, or in the places where, 


+ the crimes have been committed, to terrify others from the like: 
But ſpeedy trial and execution are yet more cligible ; and, there- 


fore, it is better that many offences ſhould be tried at Edinburgh, 
which are not committed within the three Lothians, than, that all 


ſhould: be ſent to be tried at the Circuit Courts, at a diſtance of 
time. 

The inconveniencies, therefore, reſulting from this act 1701, 
viewed in the conſtruction pleaded for the priſoners, ſeem to be 
"IP val. and no way to be compared to thoſe dangerous con- 

ſequences 
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ſequences to the liberty of the ſubject, which would reſult from 
taking it in another ſenſe ; yet, if any one is ſharp ſighted enough, 

to find out political evils, in thoſe regulations, in Favour: of liber- 
ty, which were the work of the conductors of the Revolution, theſe 


evils are not to be amended, by reviewing. the regulations them- 


ſelves, in a court of juſtice ; the power of Parliament only can al- 


ter the laws which have been made by Parliament. 


It may throw ſome light upon this matter, to conſider "OY the 


Fe bw of England ſtands, with reſpect to perſons who are impriſon- 


ed as guilty of a crime, but whoſe trial is procraſtinated. This is 
regulated by the ſtatute of the 31ſt of Charles II. chap. 2. intitu- 
led, An act for the better ſecuring the liberty of rhe rabject, £7 


| Sc. commonly called the Habeas Corpus Act. 


That ſtatute is very ſimilar to the act 1701 with us; with this 
difference, that, as the criminal laws of the two countries are very 
different, different regulations, ſuited to the genius of the law of 
England, are thereby eſtabliſhed, for attaining the ſame ends that 
our act 1701 meant to attain. 

The firſt part of the ſtatute of Charles II. relates to the privilege 
of bail; and its regulations extend to all caſes where felony or trea- 


ſon are not plainly expreſſed in the warrant of commitment: But, 


as this matter of bail has no connection with the preſent queſtion, 
it would be improper to conſume your Lordſhips time, in making 


any obſeryations on chat part of the ſtatute, It is ſufficient to take 


notice, that bail muſt be admitted, in all caſes where treaſon 
or felony are not ſpecially mentioned in the warrant of commit- 
ment, in order to explain the after - part of the act, which relates 
to commitments. for theſe offences. 

The ſeventh ſection of the ſtature is in theſe words: © Provid- 
„ed always, and. be it further enacted, That if any perſon, or 


_ £5 perſons, {ſhall be committed for high treaſon, or felony, plain- 


ly and ſpecially expreſſed 1 in the warrant of commitment, upon 
his prayer, or petition, in open court, the firſt week of the 
term, or firſt day of the Seſſions of Oyer and Terminer, or Gene- 


ral Goal-delivery, to be brought to his trial, ſhall not be indict- 


ed ſome time in the next Term, Seſſions of Oxer and Terminer, 
* or General Goal- delivery, after ſuch commitment; it ſhall, and 
** may be lawful to, and for the Judges of the Court of King's 
Bench, and Juſtices of Oyer and Termmer, or General Goal-de- 
livery; and they are hereby required, upon motion made to 


them 
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* them in open court the laſt day of the Term, Seſſions, or Goal- 
delivery, either by the priſoner, or any one in his behalf, to ſer 
at liberty the priſoner upon bail, unleſs it appear to the judges, 
and Juſtices, upon oath made, that the witnelles tor the King 


© could not be produced. the fame Term, Seſſions, or General 


„ Goal-dehvery ; and, if any perſon, or perions, committed as a- 
% foreſaid, upon his prayer, or petition, in open court, the firſt 
week of the Term, or firſt day of the Seſſions of Oyer and Termi- 


© ner, and General Goal-delivery, to be brought to his trial, ſhall _ 


© not be indiRed and tried the ſecond Term, Seſſions of Oyer and 
„ Terminer, or General Goal-delivery, after his commitment, or 
upon his trial ſhall be acquitted, he: thall be diſcharged from 
his impriſonment,” 
In this ſtatute, as in our act 1701, it is put in the power of the 
riſoner either to force on his trial within a determined time, or to 
obtain his liberty. If motion is made, in his behalf, to be brought 
to trial, either-the-firſt week of the Term, or firft day of the Seſ- 
ſions of Oyerand Terminer, and General Geab-delivery, he mult either 
be brought to trial, or admitted to bai}; that Term or Seſſions, un- 
leſs in one particular caſe, viz. where the witneſſes for the Crown 
cannot be produced that Term or Seſſions- And ſo tender is the 
law of the liberty of the ſabject; in this reſpect, that it will not al- 


low of the ſimple affirmance or averment, even of the King's coun- 
cil, in this reſpect; it requires, that it ſhall be made appear to the 


udges and Juſtices: upon oath made, that that is really the caſe, 
Thus, by the delay of trial, after trial has been demanded on the 
part of the priſoner, for but a ſingle Term or Seſſions, the offences of 
treaſon and felony become bailable crimes. 

But, it juſtly occurred to the Legiſlature of England, as it oe- 
curred to the Legiſlature of this country, on the like occaſion, that 
it was not ſufficient ſecurity, to the liberty of the ſubject, to make 
a crime bailable, as there were many perſons, who, after being 
admitted to bail, could not find bail: Therefore, to give a perfect 
ſecurity to the liberty of the ſubject, it is provided, that, if a motion 

is again made, on the part of the:priſoner, to be brought to trial on 
the firſt day of the ſecond Term or Seſſions after his confinement, 
and he ſhall not be then brought to his trial, during the currency of 
that Term or Seſſions, he ſhall be diſcharged from his impriſon- 


ent. 
K By 


a: 


By this means, a moſt effectual remedy is given to a priſoner to: 
8 compel either his being broughttotrial, or diſcharged from his con- 
= | | finement, within a limited time; and which time is of no great dura- 
= tion. It is well known, that, in the Englith courts, there are four terms 
in the year. It is well known likewiſe, that, in the two longeſt vacations, 
there are Aſſizes held, which are Seſſions of Oyer and Termainer and 
General Goal- delivery; and there are likewiſe Seſſions of General 
Goal- delivery held in London at the Old Bailey every ſix weeks; 
ſo that, when: this ſtatute is conſidered, with a view to the. times of 
holding theſe Courts, it is plain, that but a very ſmall interval of 
time can elapſe from a priſoner's confinement, before he has it in 
his power to bring on his trial, or, at leaſt, be admitted to bail; 
and, even when he cannot find bail, not a much greater interval 
will enable him to attain the ſame end, or to regain his liberty. 
The methods of proceeding, in the laws of England and Scot- 
land, are different; but their great ends are che ſame; to ſecure. 
the rights of all the ſubjects. The inhabitants of both ends of the 
ijſland are equally entitled to all the rights of free men: And as it. 
has been ſhown, that the law of England gives a title to every pri- 
ſoner, in conſequence of a criminal commitment, to demand ei- 
ther trial or enlargement, it would be a moſt galling conſideration 
for the people of Scotland to imagine, that they were not. entitled 
| to the ſame privilege; but that it depended upon the. exerciſe of 
diſcretionary powers and ſentiments of conveniency, whether they 
were to be indulged with either the one or the other. They have 
all along conſidered their law: to ſtand otherwiſe; and they truſt, 
that neither the Judges of this Court, nor of any other court, will 
interpret thoſe Jaws in any other ſenſe than that which is moſt fa- 
| vourable to perſonal liberty; and the priſoners, in particular, on 
the preſent occaſion, cannot permit themſelves to entertain a doubt, 2 
that your Lordſhips will ordain them to be ſet at liberty. = | 


In reſpect whereof, &. 
. ANDREW CROSBIE: 


** 


